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OP1 NI ON

Goddard, P.J.

This is a suit brought under the Federal Enpl oyers
Liability Act. It was brought by Plaintiff Barbara J. Hand,
Adm ni stratrix of the estate of her deceased husband, Charles D
Hand, agai nst his enpl oyer, Defendant Norfol k Southern Rail way
Conmpany. The jury rendered a verdict in favor of the Plaintiff

and assessed damages in the anmobunt of $3,250,000. The Def endant



appeal s, raising nine separate issues. Although many do not
nerit a protracted discussion, others raise substanti al

guesti ons.

In the former category it is insisted that the Trial
Court was in error in overruling the Defendant's notion for
summary judgnent and in failing to direct a verdict at the close
of the Plaintiff's proof. As to the first point, a trial on the
nmerits precludes consideration of a notion for summary judgnent,

Cortez v. Alutech, Inc., 941 S.W2d 891 (Tenn. App. 1996), and

cases cited therein. As to the second, introduction of evidence

by the Defendant waived the notion for directed verdict made at

the conclusion of the Plaintiff's proof. Searle v. Bryant, 713

S.W2d 62 (Tenn. 1986).

The ot her issues may be conbi ned and restated as

foll ows:

1. The Trial Court was in error in not granting a directed
verdict at the close of all the proof and in not granting the
Def endant's notion for a judgnent notw thstanding the verdict
because the testinony of the Plaintiff's witnesses as to
causation was not adm ssi bl e.

2. The Trial Court was in error in allowing the Plaintiff to
anmend her conplaint in two respects, first, to allege violation
of the OSHA statute because “there was no credibl e evidence that

a violation of the OSHA statute either caused or contributed to



the cause of decedent’s brain tunor” and, second, to all ege
aggravation of a pre-existing condition because “there was no
credi bl e evidence of a pre-existing condition.”

3. The Trial Court was in error in failing to set aside the
verdi ct and grant a new trial because under the conpetent proof
as to damages the award was excessive.

4, The Trial Court was in error in not granting a mstrial
because of inproper argunent of the Plaintiff's counsel.

5. The Trial Court was in error in failing to grant a new tri al
because the jury's verdict was a product of synpathy, coupled

wi th an erroneous understanding of the Court's charge on | oss of

enjoynent of life.

M. Hand was enpl oyed by Norfolk in 1967, and was
required to cease his enploynent in Novenber 1992, when he was
di agnosed with a malignant brain tunor, known as gliobl astona

multiforme. He died on May 16, 1993, at the age of 58.

During his enploynment through the years M. Hand at
various tines wel ded, assisted in insulating and inspecting
rail road cars, and engaged in extensive woodwor ki ng and carpentry
work. During the course of his enploynment he cane in daily
contact with certain solvents, such as benzene, xylene, and
toluene. He also was exposed to diesel funes, a herbicide
containing triazynes, sealants containing isocyanates, and gl ue

cont ai ni ng benzene.



It is one of the Defendant's major contentions that
there is no adm ssible evidence to support a finding that M.
Hand' s exposure to the foregoi ng substances, many of which are
known carci nogens, in any way caused or contributed to the

medi cal condition from whi ch he di ed.

Wil e we recognize that there is no dearth of testinony
fromem nent experts supporting the Defendant's contention that
M. Hand's tunor was not as a result of any exposure to various
subst ances he encountered in the course of his enploynent. The
expert witnesses for the Plaintiff are to the contrary. Wile
there are incidents that the tunor afflicting the Deceased had
been found in rats which had been exposed to the substances he
had encountered, they concede that they know of no specific
i nstance where such a tunor was caused in humans by any of these
materials. Nevertheless, they expressed an opinion that the

tunor was caused or contributed to thereby.

A recent opinion of the Suprene Court, MDaniel v. CSX

Transportation, Inc., 955 S.W2d 257 (Tenn. 1997), addresses in

depth the adm ssibility of expert testinony as contenpl ated by
Rul e 702 and 703 of the Tennessee Rules of Evidence. In
McDaniel, which is also a FELA case, it was the contention of the
plaintiff that his exposure to certain organic solvents resulted
in a formof brain damage known as toxi c encephal opathy. On an
interlocutory appeal the Suprenme Court affirnmed the trial judge's

adm tting the evidence of the plaintiff's experts, and in the



course of that opinion nade the foll ow ng observations (at page

263) :

THE TENNESSEE STANDARD

After exam ning the basic |egal principles
governing the admissibility of scientific evidence and
the change in direction by the federal courts, we turn
to Tennessee to clarify our standard of admi ssibility.

In general, questions regarding the adm ssibility,
qgualifications, relevancy and conpetency of expert
testinmony are left to the discretion of the tria
court. Stete v, billirt, 855 S.W2d 557, 562 (Tenn.
1993). The trial court's ruling in this regard may only
be overturned if the discretion is arbitrarily
exerci sed or abused. Id. The specific rules of evidence
that govern the issue of admissibility of scientific
proof in Tennessee are Tenn. R Evid. 702 and 703. The
former provides:

If scientific, technical, or other specialized
know edge wi I | substantially assist the trier of fact
to understand the evidence or to determne a fact in
issue, a witness qualified as an expert by know edge,
skill, experience, training, or education may testify
in the formof an opinion or otherw se.

And Tenn. R Evid. 703 states:

The facts or data in the particular case upon

whi ch an expert bases an opinion or inference may be
those perceived by or made known to the expert at or
before the hearing. If of a type reasonably relied
upon by experts in the particular field in form ng
opi nions or inferences upon the subject, the facts or
data need not be adm ssible in evidence. The court
shall disallow testinony in the formof an opinion or
inference if the underlying facts or data indicate

| ack of trustworthiness.

The plaintiffs contend that the expert testinony

inthis case is reliable and that it will substantially
assist the jury on the issue of causation. The
def endant argues that irrespective of frjt or littert,

there nust be adherence to the strict requirenents
contained in the | anguage of the rules and also a
reasonabl e standard for proving causation. It contends
that the plaintiffs' scientific evidence is unreliable
and nust be excluded. The defendant argues that an



epi dem ol ogi cal study must show a relative risk of
greater than 2.0, which several courts have said neans
that a disease nore likely than not was caused by the
specific agent or event. §t¢t levbert v Terrell Do
Pherrerertively, e, 43 F.3d 1311 (9th Cir.1995),
tert, tenitd, u. S , 116 S. . 189, 133 L.
Ed. 2d 126 (1995); l¢lvet v beorrel D dTor Pharne:
cevticals, loe., 791 F. Supp. 1042 (D.N.J.1992), iff'(,
6 F.3d 778 (3rd Cir. 1993). As discussed herein, the
factor is certainly relevant but we reject the
contention that it should be adopted as nmatter of |aw.

Al t hough the advisory coments to Rule 702
i ndicate that Tennessee has followed the f1|t test in
anal yzing the adm ssibility of scientific evidence, one
commentator, recognizing the simlarity between
Tennessee Rule 702 and Federal Rule Evid. 702, has
rai sed the question of whether the irj¢t test of
"general acceptance" should be abolished in Tennessee.
N. Cohen, S. Sheppeard, and D. Paine, Ttirtssee Lig of
Eriterte, 8 401.20 at 124, n. 233. Indeed, as the trial
court in this case noted, there is sone evidence of a
departure fromthe strict adherence to the i1t test by
courts in this State

In our view, determning the standard for the
adm ssibility of scientific evidence requires an
anal ysis of the unique | anguage found in Rules 702 and
703 of the Tennessee Rul es of Evidence. For instance,
Tenn. R Evid. 702 requires that the scientific
evidence "siistintislly assist the trier of fact,"
while its federal counterpart requires only that the
evi dence "assist the trier of fact." Fed.R Evid. 702.
This distinction indicates that the probative force of
the testinony nust be stronger before it is admtted in
Tennessee. St, t.1., Weinstein, f11¢ 111 of tiy
Pederel toles of Eviteree 08 Soundy Tt Shoeld ot b
brentet, 138 F.R D. 631, 636 (1991).

Simlarly, Tenn. R Evid. 703 states that "[t]he
court shall disallow testinmony in the formof an
opinion or inference if the underlying facts or data
i ndicate lack of trustworthiness.” There is no simlar
restriction in the federal rule. Fed.R Evid. 703. Thus,
as one witer has observed, "the additional |anguage .

[in the Tennessee rule] is obviously designed to
encourage trial courts to take a nore active role in
eval uati ng the reasonabl eness of the expert's reliance
upon the particular basis for his or her testinmony." R
Banks, foone Doonparisers Fetreer the LTer Ternesses bl
et Evider e ek the Frdrral teles oot Eviteree, Part I,
20 Mm S. U. L. Rev. 499, 559 (1990). In sum even though
the facts and data need not be adm ssible, they nust be



reviewed and found to be trustworthy by the trial
court.

Based on the foregoing anal ysis, we concl ude that
Tennessee's adoption of Rules 702 and 703 in 1991 as
part of the Rules of Evidence supersede the general

acceptance test of frj¢t. In Tennessee, under the recent
rules, a trial court nust determ ne whether the
evidence will substantially assist the trier of fact to

determne a fact in issue and whether the facts and
data underlying the evidence indicate a | ack of
trustworthiness. The rul es together necessarily require
a determnation as to the scientific validity or
reliability of the evidence. Sinply put, unless the
scientific evidence is valid, it will not substantially
assist the trier of fact, nor will its underlying facts
and data appear to be trustworthy, but there is no
requirenent in the rule that it be generally accepted.

Al t hough we do not expressly adopt liittrt, the
non-exclusive list of factors to determne reliability
are useful in applying our Rules 702 and 703. A
Tennessee trial court may consider in determ ning
reliability: (1) whether scientific evidence has been
tested and the net hodol ogy with which it has been
tested; (2) whether the evidence has been subjected to
peer review or publication; (3) whether a potentia
rate of error is known; (4) whether, as fornerly
required by fryt, the evidence is generally accepted in
the scientific conmunity; and (5) whether the expert's
research in the field has been conducted i ndependent of
l[itigation.

Al t hough the trial court nust anal yze the science
and not nerely the qualifications, demeanor or
concl usi ons of experts, the court need not weigh or
choose between two legitimte but conflicting
scientific views. The court instead nust assure itself
that the opinions are based on relevant scientific
net hods, processes, and data, and not upon an expert's
nmere speculation. §¢¢, ¢.0., ltirer, 78 F.3d at 530.
The trial court should keep in mnd that the
prelimnary question under Tenn. R Evid. 104 is one of
adm ssibility of the evidence. Once the evidence is
admtted, it wll thereafter be tested with the
cruci bl e of vigorous cross-exam nati on and
countervailing proof. After that occurs, a defendant
may, of course, challenge the sufficiency of the
evi dence by noving for a directed verdict at the
appropriate tines. ittt Tenn. R CGv. P. 50. Yet it is
i nportant to enphasize that the weight to be given to
stated scientific theories, and the resol ution of
legitimate but conpeting scientific views, are matters



appropriately entrusted to the trier of fact. :¢
lviver, 78 F.3d at 534-35 (Birch, J., concurring).

W recogni ze that the burden placed on trial
courts to analyze and to screen novel scientific
evidence is a significant one. No franmework exists that
provi des for sinple and practical application in every
case; the conplexity and diversity of potentia
scientific evidence is sinply too vast for the
application of a single test. {t¢ leveloprents i1 the
L bonfronting the Lo Chellerpey of Soientifin
friderty, 108 Harv. L.Rev. 1481, 1513-1516 (1995).
Nonet hel ess, the prelimnary questions mnmust be
addressed by the trial court, see, Tenn. R Evid. 104,
and they nust be addressed within the framework of
rules 702 and 703.

APPLI CATI ON OF STANDARD

The trial court correctly foresaw the trend away
fromiryt and al so used the factors set forth in
ltittrt as a framework for analysis. As it observed,
the scientific theory that exposure to solvents may
cause toxi c encephal opat hy has been tested frequently
over a period of 25 years. Because no precise
di agnosti c device or biological nechanismcan isolate
the causal factor, the relevant tests have been
epi dem ol ogi cal studies. The experts in this case
testified at I ength about the field of epidem ol ogy and
the use of cohort and case-control studies. The experts
agreed that epidem ol ogi cal studies have been used to
test the hypothesis that exposure to solvents causes
encephal opat hy and that numerous studi es support a
causal relationship. These studi es have been revi ewed,
reconstructed, published in [eading journals in the
field, and subjected to peer review Although the
"positive" studies have been criticized for failing to
account for confounding factors, the diagnosis is
recogni zed i n nedical textbooks and journals as well as
by several national and world health organi zati ons. W
al so observe that the research in this area, including
that of several of the plaintiffs' experts, was
conduct ed i ndependently of this litigation.

Accordingly, we agree with the trial court's
finding that the evidence will substantially assist the
jury to understand the evidence and to determ ne a fact
in issue. W also agree with the trial court's
concl usi on that the nethodol ogy and principles
underlying the scientific evidence are sufficiently
trustworthy and reliable to be presented to the trier
of fact. The trial court is not required to determ ne
whet her it agrees with the evidence and shoul d not
substitute its view for the trier of fact. It should



allowthe jury to consider legitimate but conflicting
vi ews about the scientific proof. Provided the evidence
is scientifically valid, criticisns of it and opposing
views may be elicited on cross exam nati on and/ or
established in the defendant's case. That is the
essence of the lawsuit.
CONCLUSI ON

We have concluded that the scientific evidence
proffered by the plaintiffs satisfies the requirenents
of Tenn. R Evid. 702 and 703, and that the trial court

did not abuse its discretion in admtting it into
evi dence.

Qur review of the evidence in light of the foregoing,
including the reaffirmation of the discretion accorded trial
judges in the adm ssion of expert testinony, persuades us that in
this case the Trial Judge was correct in finding that the expert
W t nesses offered on behalf of the Plaintiff net the requirenents
of Rule 702 and 703 of the Tennessee Rul es of Evidence, and that
the Trial Court did not abuse its discretion in the adm ssion

t her eof .

Moreover, as to two of the Plaintiff’'s expert
wi t nesses, Dr. Allan Lieberman and Dr. Vincent Garry, no tinely
obj ection was nade at the tinme their evidence was offered, but,
as already noted, even if proper objection had been made, our
determination as to the admssibility of their evidence would

have been the sane.

Before |l eaving this issue, we have not overl ooked the
Plaintiff's insistence that no proper objection was nmade to

excl ude the evidence and, consequently, its adm ssion may not be



made a ground for error. Wile it appears that as to two of the
Plaintiff's experts she nmay very well be correct, it seens clear
to us that as to one, Dr. Grard, an objection was made, although

the Plaintiff contends that it was not sufficiently specific.

I n reaching our conclusion as to the Defendant's
failure to object, we have not overlooked its argunent that its
nmotion for a directed verdict nmade at the close of all the proof
puts the adm ssibility of the evidence at issue. It relies upon
McDani el , supra, as supportive of its position. W do not so
read McDaniel, which states, as pertinent to this point, the

follow ng (at page 265):

The trial court should keep in mnd that the
prelimnary question under Tenn.R Evid. 104 is one of
adm ssibility of the evidence. Once the evidence is
admtted, it wll thereafter be tested with the
cruci bl e of vigorous cross-exam nati on and
countervailing proof. After that occurs, a defendant
may, of course, challenge the sufficiency of the

evi dence by noving for a directed verdict at the
appropriate tines. {tt Tenn. R GCv. P. 50.

It is our understandi ng that the foregoing | anguage
stands for the proposition that a notion for a directed verdi ct
acts as an objection to the sufficiency of the expert evidence,

not to its admssibility.

We now turn to the issues regardi ng anendnents granted
to the Plaintiff during the course of the trial. The first issue

rai sed contends that the Plaintiff should not have been all owed

10



to anend to all ege OSHA viol ati ons because there was no credible
evi dence that such violations caused or contributed to the
Decedent's brain tunmor. In light of our disposition of issue
one, there is proof fromthe expert w tnesses that the Defendant
did violate the Statute, as well as proof that the Decedent's
exposure to various chemcals resulting fromthe violation caused

or contributed to the brain tunor.

Wth regard to the other anendnent assailed, the
Def endant contends that it was inproper because there was no
credi bl e evidence of a pre-existing condition. As pointed out in
the Plaintiff's brief, Dr. Lieberman, a specialist in occupation
and environnental nedicine, advanced the concept of individual
susceptibility, pointing out that people netabolize substances,
particularly poisons, in varying ways, we conclude that the
susceptibility of the Decedent was in fact a pre-existing

condition justifying the charge.

Finally as to both issues relative to anendnents
al l oned, we point out that the verdict rendered was a general
one, as contenplated by T.C A 20-9-503, the effect of which was
to decide each issue in favor of the Plaintiff if supported by

mat eri al evidence. GCeneral Mtors Corporation v. Dodson, 47

Tenn. App. 438, 338 S.W2d 655 (1960); Rural Educati onal

Associ ation v. Bush, 42 Tenn. App. 34, 298 S.W2d 761 (1956).

Thus, the verdict may stand on the allegations of the original

conplaint irrespective of the anendnents all owed.

11



The nost difficult issue raised in this case, in our
view, is the one insisting the award was excessive. Under the
substantive Federal |aw in FELA cases, there are two distinct
clainms for damages which may be recovered in death cases. The
first is pecuniary loss to the survivors, and the second is the
| oss and suffering sustained by the deceased while he lived. The
parties seemto agree that the danages which M. Hand was
entitled as to the first claimwas $227,000 and the bal ance was
to conpensate himfor his pain and suffering until his death
whi ch occurred approxi mately seven nonths after he was di agnosed

with the brain tunor.

As to the loss and suffering sustained by the Decedent
until his death, there is material evidence to support the
following statenent in the Plaintiff's brief which we have edited
slightly to delete elenents we do not believe conpensable and to

nore accurately reflect the record:

Plaintiff’s decedent died as a result of brain
cancer. His treating physician, Dr. Cavert MCorkle,
described his brain tunor as an especially malignant
type called a glioblastoma multiform There are four
grades of gliomas, 1 through 4, and decedent’s was a
grade 4, the nost nmalignant. It is called a nultiforne
because it takes different types of physical
mani festations, all of which are malignant, all of
which are irreversible, and none of which have been
found to be successfully treated. Such a tunor can
cause brain tissue to degenerate or die, to becone

necrotic. It can becone alnost liquefied in certain
areas, like nmush. Oher tines, the danaged tissue is
firmbut abnormal. It can cause various fornms of

m croscopi ¢ findings. The presence of the tunor
results in swelling or edema, which places pressure on
the normal brain. The statistical |life expectancy of a
person di agnosed with a glioblastoma nmultiforne is from

12



a coupl e of weeks to about 6 nonths, even with surgery.
There is no cure for this kind of cancer.

To understand what a person experiences who is
di agnosed with a term nal disease, an inoperable brain
tunor, and who | oses control of their bodily functions,
and who nust then depend on soneone el se to assist them
wi th everything, one must appreciate the kind of person
he was before the diagnosis. 1In this case, decedent
lived for sonme seven nonths after his diagnosis with
brai n cancer, from Novenber, 1992 until his death in
May, 1993, and throughout that tine experienced the
debilitating effects of his disease. Charles Dean
Hand, before his diagnosis of glioblastoma nultiforne,
was a proud man. He was proud in a cal mand not an
arrogant way. He was in his work a dedicated man and a
master craftsman in all crafts. The assistant manager
for defendant at Haynes Shop said that “Charlie Hand
was good people,” in the sense of being a “good noral
person and hard worker.” A coworker described himas a
detail person, who stressed the inportance of doing a
job right. He was a nentor to younger workers, and
tried to inprove the work done at Hayne. He never
conpl ai ned. When things went wong, he would al ways
try to make thembetter. H's widow, plaintiff Barbara
Hand, testified no one ever net himthat did not |ove
hi m and that he never had anything to conpl ain about;
that he was happy within his work and his hone. He
bel i eved in doing things right and good, and that’'s
what he did for the railroad, the very best. He was a
religious man who loved his famly. Charles Dean Hand,
in short, was not a person who was used to being
hel pl ess or who expected others to do for hinm he was
ready to do for them He was a person who did his part
and nore, who strove for excellence, and who carried
out his responsibilities to others.

He was first diagnosed with a glioblastoma
multiforme in Novenber, 1992. He did not seek nedi cal
care willingly. H's wfe and son had to force himinto
a car after he collapsed on the Sabbath follow ng a
full day of work for the railroad, and renai ned
extrenely ill on Sunday. His famly doctor, Dr.

Lovett, saw himthat night, and when he had to return
to the hospital again the next day, he again had to be
forced into the car, claimng he didn't need to go.

After a CT scan and an MRl scan had been obt ai ned,
the office of Dr. Cavert MCorkle, a neurologic
surgeon, was called for consultation. Dr. MCorkle
reviewed the CT and MRI. The scans reveal ed a very
| arge area of the left frontal part of the brain
involved with a tunor, with a lot of swelling (or
edema) and degeneration or necrosis, consistent with a

13



very malignant tunor. It was deep in the left frontal
area, and extended at least to the mdline of the brain
and was probably growi ng across the mdline. The

| ocati on was at the dom nant speech center on the left
side. dinically, he was having speech difficulty and
ri ght sided weakness. He had evident neurol ogic
deficits and was having troubl e conmmunicating but was
awar e.

Dr. McCorkle could not state precisely how | ong
the tunor had been present before the diagnosis. It
coul d have been there for sone |length of tinme, which he
quantified as "at |east one to two to three nonths,"
“snol dering,” gradually growi ng and changi ng
synptomatically, and then devel opi ng the nalignant
tumor. He has had patients who have been scanned after
reporting an abnormality, a seizure or sone other
conplaint, and the scan was read as normal; a brain
tunor was not detected on the scan. Seizures are a
characteristic side effect of the presence of the brain
cancer. Then, several nonths later a gigantic tunor is
evident. Decedent’s tunor had certainly been there for
sone nonths, probably at least two to three nonths. In
light of his experience with the patients described
above, who have had scans read as normal after having
conpl ai ned of experiencing an abnormality only to
reveal a gigantic tunor nonths later, Dr. MCorkle
stated that behavioral changes which the decedent
Charl es Hand, had experienced in April to May of 1992
were possibly indicative of something related to his
cancer going on at that tine.

Ms. Hand testified as to these behavi oral
changes. During the year prior to being diagnosed, he
becanme extrenely irritable and these changes
intensified and becane worse through the spring and
sunmer of 1992.

After review ng the scans, Dr. MCorkle had a | ong
talk with the patient, Charles Dean Hand, and his wife
and famly, in which it was decided that he woul d be
treated with steroids and radi ation, but that surgery
woul d not be attenpted. Dr. MCorkle recomended
agai nst surgery because he felt that surgery had
nothing to offer his patient and shoul d not be done.
Because the tunor involved the dom nant speech center
and extended at |east to and probably beyond the
m dline, the chances of actually being able to
surgically renove nost of the tunor were very renote
Dr. McCorkle knew fromthe start he could not get it
all out because it was so deep and extended so far, and
even if all or nmost of it could be renpved it woul d
grow back. A grade 4 glioma can grow very quickly.
Statistically, his life expectancy woul d not be

14



i nproved even with surgery and the chances of

sustai ning significant neurologic |oss after surgery
were great. The doctor could not justify surgery from
a quality of |ife perspective.

Thus, as the end result of Dr. MCorkle s |ong
talk with the patient, the decedent Charles Hand, and
his wife and famly, the decision was nade by Ms. Hand
to accept Dr. MCorkle's reconmmendation, and treat with
radi ation and steroids rather than surgery. The
chil dren were agai nst the decision not to do surgery
and were very upset with their nother because of this
decision. Indeed, Dr. MCorkle testified that the
children were unreasonable with himin trying to
understand their father’s condition, but Dr. MCorkle
was steadfast in his belief that ethically surgery had
nothing to offer him And Ms. Hand testified that
after the decision was nade agai nst surgery, sone of
their children reacted in such a way that they didn't
come around anynmore. Dr. MCorkle's office notes al so
reflect that Ms. Hand had reported that the famly had
been very close but that sone of the children were now
ignoring him their father, and were upset with her for
not proceeding with surgery.

Decedent was treated with radiation and steroids.
The steroids (in this case Decadron) are to reduce the
swel ling associated with the tunor. The purpose of
radiation treatnment is to try to shrink or kill the
tunmor, even though the doctors know that radiation wll
not cure the tunor, even if undertaken in conbination
with surgery. The radiation and steroids are an
attenpt to prolong life and increase the qualify of
life the patient has left. The steroids, however, have
side effects. On a long termbasis, Decadron can cause
ti ssue weakening. It can cause fluid retention and
br eaki ng down of the nuscles and nuscl e tissue.

Decedent received two radiation treatnents a day
during Novenber and Decenber, 1992, for a total of at
| east 50 treatnents. But his condition eventually
wor sened neverthel ess. He experienced seizures even
t hough he was taking anti-convul sive nedication. He
began to drop everything and started to conpletely | ose
control of his right side. After the 37th treatnent,
he could no | onger physically take care of hinself. He
could not dress or feed hinmself. He could not control
hi s bowel or bl adder functions. He could not control
his saliva. He could not walk. He could not sit up
straight in a chair; his wife had to hold himup. But
he retai ned awareness and the ability to respond. He
coul d respond to her conmands and the questions she
asked him he was very weak but he coul d al ways answer
her .

15



Dr. McCorkle s exam nation of decedent in January
of 1993 al so reveal ed deterioration. On that day, he
was sitting in a chair, and was slunped over in a
chair. He could not get around w thout significant
hel p because of his right sided weakness, and was
al nost paral yzed on his right side. He was not able to
communi cate verbally on that day, but could | ook at you
and smle. Dr. MCorkle testified that some patients
are aware of the fact that they are | osing neurol ogic
function and that in decedent’s case, he was aware for
at least a while that he could no | onger speak
appropriately and could no | onger use his right side
appropriately. Patients such as decedent have good
days and bad days; sone days they are alert and able to
conmuni cate and ot her days not.

M's. Hand, unable to |leave himin that condition
wi thout trying to do sonmething for him took himto
Mexico for a nmonth from January, 1993 to early
February, 1993 for treatnent which was not available in
the United States. Dr. MCorkle expressed no opinion
about the nature of the treatnent given in Mexico. He
had no objection to Ms. Hand’ s deci sion but would not
have reconmmended such a trip hinself out of concern as
to whether the patient, in his condition, would survive
the trip.

When they arrived in Mexico, decedent could not
swal | ow, could not relieve anything fromhis system on
his own, and could not nove. He was dead wei ght.
Fol l owi ng treatnent in Mexico, he had sone inprovenent.
He reached the point where he could sit in a chair, and
swal | ow and eat. He regained sone ability to nove his
feet and hands, and nade attenpts to button his
clothes. He would attenpt to stand or get hinself out
of the tub when he was bathed. He becane able to give
his wife sonme assistance in dressing him by picking up
his feet and putting themin his socks, and with his
legs in getting his pants on. Qbviously, with this
partial recovery of some of his neurol ogic function, he
was still quite limted in what he could do physically
and required constant assistance for even the nost
basic tasks. He required pain nedication up until the
day he died. Throughout this period, he was able to
converse with his wife, and he was responsive to her in
their conversations, and revealed in his speech that he
was aware of his surroundings, up until his death in
May, 1993. Jack Wight, who visited decedent
frequently, and who |ast saw himonly two days before
his death, also testified that decedent renmained
coherent and able to converse. Because of his death,
decedent was never able to carry out the plans he and
his wife had nade, that he would work to age 65 and
then retire.
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Charl es Dean Hand was a self-reliant, proud man
t hat the evidence show was a famly man and a hard
wor ker who was al ways striving for excellence. He was
clearly not accustoned to having to depend on others
for help, much less to be rendered hel pl ess and
dependent on others for even the nost basic physical
necessities. Yet, this is what happened to him At
t he age of 58 he received a term nal diagnosis, and the
advi ce of a physician that surgery would do himno
good. At the sane tinme he received his term nal
di agnosi s, he also witnessed the agony of his own
famly and the conflict between his wife and his
children about his treatnment. It is apparent, and the
jury was entitled to find, that witnessing the distress
of his famly would al so cause great nental anguish to
the father. Thereafter, some of his children stopped
seeing him The record does not reveal whether he knew
his children stopped seeing himover the conflict
concerning his treatnent. |If he did not, the
experi ence of being abandoned by any of his children in
the last nonths of his |ife w thout explanation could
not have been anything but extrenely distressing. |If
he did know, it could not have been any | ess
di stressing. These circunstances, while they clearly
show di stress on the part of the famly, are directly
relevant to decedent’s own nental distress and angui sh
bet ween the date of his diagnosis and his death and
were properly considered by the jury and argued by
plaintiff’s counsel on the issue of damages.

During the tine follow ng his diagnosis, and for
the nore than seven nonths |eading up to his death,
this proud man lost the ability to control his body,
hi s bl adder, and his bowels. He was forced to depend
on others to dress and bathe, and for a tinme, even to
eat. For a tine he was even unable to control his
saliva. He endured a trip to Mexico for treatnent that
hi s doctor woul d not have advised for fear that
decedent could not survive the trip. The testinony
shows that he renmained able to respond to what was said
to himby others and to converse with themto the end
of his life. 1In short, he was aware of his gradual
decline and his circunstances, and forced to endure his
hel pl essness through this tine.

Wil e any determ nation as to whether an award is
excessive, appropriate, or inadequate is for the nost part
subj ective, this Court, neverthel ess, under T.C A 20-10-103(a)

and Smth v. Shelton, 569 S.W2d 421 (Tenn.1978), is authorized
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to suggest a remttitur where it finds an award to be “beyond the

range of reasonabl eness.”

Under the facts of this case the author of this opinion
recogni zes that the Decedent suffered severely during his illness
and that his famly nenbers |ikew se suffered because of a change
in his behavior. Their suffering, however, is not conpensable.
Upon view ng the whole record and accepting as true the facts
guoted fromthe Plaintiff's brief and the fact that fromthe date
of the inception of the tunmor until the Decedent's death was not
an extended period, | believe it appropriate to suggest a

remttitur in the anount of $1, 000, 000.

The ot her nenbers of the panel, however, do not concur
in my evaluation, finding that under the facts quoted fromthe
Plaintiff's brief the award by the jury is supported by materi al

evi dence.

The Def endant next contends that two separate argunents
of counsel for the Plaintiff were both inproper and prejudicial,
requiring that a newtrial be granted. The argunents are as

foll ows:

|"mvery confortable that you folks will figure
that out; that you can cone up with a nunber.
Qobviously, it's going to have to be a big nunmber, but |
don't know what that is and | don't feel confortable
telling you what the value of a human life is. You
have to figure that out. That's a heavy, heavy
responsibility that you're going to have to determ ne
in this case.
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MR. HAM LTON: Your Honor, | note an objection.

| put up ny chart as far as the damages are
concerned. Again, 277 is just a starting nunber.
That's what his economic loss is. You have to nake a
determ nation on what to award as far as pain and
suffering, loss of enjoynent of life, disability,
ment al angui sh, what it did to his famly.

As you renenber, sone of his children basically
di sowned himafter this happened. What a terrible way

to spend your | ast nonths as close as he was to his
famly.

Counsel for the Plaintiff contended that no specific
obj ection was nade and, consequently, any error enmanating

t herefrom was wai ved

We agree with counsel that the words in the first
passage quoted, which refers to "the value of a human life" and
in the second, which refers to what the Decedent's illness "did
to his famly" are inproper elenments of damages. W believe,
however, in the context of the entire record and especially in
view of the fact that the proper charge as to danages was gi ven
by the Trial Court, the error was harm ess as contenpl ated by

Rul e 36 of the Tennessee Rul es of Appellate Procedure.

The | ast issue contends that two jurors, as shown by
post-trial affidavits m sunderstood the charge of the Court
relative to loss of enjoynent of life and equated it with | oss of
life, and that this m sunderstanding would entitle the Defendant

to a newtrial. This point is also made under the issue relative
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to the anount of the award. W are satisfied, however, that the
affidavits of the jurors are inadm ssible under Rule 606 of the

Tennessee Rul es of Evidence as construed by Caldararo v.

Vanderbilt University, 794 S.W2d 738 (Tenn. App. 1990).

For the foregoing reasons the judgnent of the Trial
Court is affirmed and the cause renmanded to the Crcuit Court for
Ham [ ton County for collection of the judgnent and of costs
bel ow. Costs of appeal are adjudged agai nst the Defendant and

its surety.

Houston M Goddard, P.J.
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CONCUR:

( Separ at e Opi ni on)

Her schel P. Franks, J.

( Separ at e Opi ni on)

Charl es D. Susano, Jr.,

J.
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| wite separately to explain ny differences with Judge
Goddard regarding the issue of damages. | concur fully in his

treat nent of the other issues.

The amount of damages to which a claimant is entitled
“is primarily a question for the jury.” Karas v. Thorne, 531
S.W2d 315, 317 (Tenn. App. 1975). See also Crutcher v.
Davenport, 401 S.W2d 786, 787 (Tenn. App. 1965). Once a jury’s
verdict is approved by the trial judge, it is “entitled to great
wei ght” on appeal. Karas at 317. See al so Foster v. Anton
International, Inc., 621 S.W2d 142, 143 (Tenn. 1981) (“dQur
appel | ate courts have consistently held that the anount of
conpensation in a personal injury case is primarily for the jury,
and that next to the jury, the nbst conpetent person to pass on
the matter is the trial judge who presided at the trial and heard

t he evi dence.”)

When a trial judge approves a jury’'s award of danages,
“the review in the Court of Appeals is subject to the rule that
if there is any material evidence to support the award, it should
not be disturbed.” Ellis v. Wiite Freightliner Corp., 603 S. W2d
125, 129 (Tenn. 1980). See also Poole v. Kroger Co., 604 S. W2d

52, 54 (Tenn. 1980).

The Court of Appeals has the statutory authority to
“first suggest[]” a remttitur. See T.C A 8§ 20-10-103(a). See
al so Met hodi st Hospital v. Ball, 50 Tenn. App. 460, 362 S.W2d
475, 488 (1961). However, we are without authority to “first

suggest[]” a remttitur if there is found in the record materi al
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evi dence to support the jury' s verdict approved in toto by the
trial judge. Rule 13(d), T.R A P. (“Findings of fact by a jury
incivil actions shall be set aside only if there is no materi al
evi dence to support the verdict.”) |If there is material evidence
to support the jury’'s award as approved by the trial judge, we
are constitutionally precluded from substituting our judgnment for

that of the jury. See Amendnent 7 to the Tennessee Constitution.

| nust disagree wth Judge Goddard’ s genera
observation that “any determ nation as to whether an award is
excessive, appropriate, or inadequate is for the nost part
subjective.” Wile | recognize that such decisions are nade by
human bei ngs and not conputers, | believe that a court should
strive to set aside its own predilections and orientation so that
it can objectively reviewa jury's award. | acknow edge t hat
this is not easy; but | believe the goal nust be to determ ne the
obj ective reasonabl eness of the jury’'s award in |ight of the
evi dence and reasonable inferences in the record supporting the

jury’s verdict.

Qur review is well-described in the case of Southern

Rai | way Conpany v. Sloan, 407 S.W2d 205, 209 (Tenn. App. 1965):

We have pointed out repeatedly that in
review ng a case on appeal, where the appea
Is froma judgnent based on a jury' s verdict,
we do not weigh the evidence to deternine the
preponder ance thereof, nor do we decide the
credibility of wtnesses. MAmMS v.
Carlisle, 42 Tenn.App. 195, 300 S.w2d 59.
Qur reviewis limted to a determ nation of
whet her there is any material evidence to
support the verdict, and “it [our review
nmust be governed by the rule, safeguarding
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the constitutional right of trial by jury,
whi ch requires us to take the strongest
legitimate view of all the evidence to uphold
the verdict, to assune the truth of all that
tends to support it, to discard all to the
contrary, and to allow all reasonable
inferences to sustain the verdict.” D. M
Rose & Co. v. Snyder, 185 Tenn. 499, 206
S.W2d 897. And if there is materi al

evi dence to support the verdict it nust be
affirmed. City of Chattanooga v. Ballew, 49
Tenn. App. 310, 354 S. W2d 806, and nunerous
cases there cited.

In the instant case, the material evidence accredited
by the jury establishes that the defendant’s cul pabl e conduct
caused M. Hand to suffer froma malignant brain tunor. The
deceased underwent some 50 radiation treatments within a short
period of time. He experienced seizures. He reached a point
where he could not physically take care of hinself. On sone days
he coul d not communi cate. Although he regained sonme of his

neur ol ogi c function, he was severely limted in what he could do.

Fromthe tine of his diagnosis in Novenber, 1992, until
his death on May 16, 1993, the deceased lived fromday to day
with the alnost certain know edge that his condition was
term nable. He was essentially |ocked inside a body that was
slowy decaying to death. He went frombeing a self-reliant,

proud man to a state of hel pl essness, totally dependent on others

for care.

When | viewthis evidence -- as nore fully set forth in
Judge Goddard’ s opinion -- after setting aside my personal
predil ections, | cannot say that there is no material evidence to

support the jury's award of $3,250,000. In other words, view ng
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t he evidence objectively, | believe there is material evidence to

support the verdict.

Qur Constitution gives litigants the right to a jury
trial. | believe great deference nust be shown to a jury’'s
verdi ct approved by the trial judge. To do otherwise is to
i nfringe upon our founding fathers’ faith in the jury system as

expressed in the foundation docunent of this State’s | aw

| am aut hori zed by Judge Franks to express his

concurrence with the thoughts expressed in this separate opinion.

Charl es D. Susano, Jr., J.

27



